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OPINION

Factual Background

Intheearly morning hoursof November 27, 1999, the defendant and another man gpproached
Rickey Howell, aconfessed drug deder. Thedefendant and hisfriend asked Howell if he could sell
them a certain amount of crack cocane. Howell testified that he replied that he did not have that
amount of crack, and the defendant and his companion then left. According to Howell, severd
hours later the defendant approached him again while Howell was standing on a street corner with
asum of money in his hand. The defendant demanded Howell’s money at gun point and once he



received the money, he motioned for Howell to follow him. Howell refused, and the defendant
subsequently shot Howel intheankle. After Howe | compl eted the necessary surgery the next day,
he identified the defendant as the assailant from a photo array.

The police arrested the defendant, and the defendant gave the police a different version of
the events that transpired on the night in question. The defendant recounted that he approached
Howell and purchased some crack cocaine, which he later discovered wasfake. Shortly thereafter,
the defendant approached Howell and demanded his money back. When Howell refused, the
defendant drew his pistol, intending to shoot the ground and scare Howell, but instead accidentally
shooting Howell in the right ankle.

The defendant was subsequently tried by jury and found guilty of especially aggravated
robbery, for which he received a twenty-seven-year sentence as aviolent offender, to be served at
100%. As noted above, the defendant now brings this direct appeal of his conviction, challenging
(2) the sufficiency of the evidenceto support hisconviction and (2) thetrial court’ sfailuretoinclude
the charge of reckless aggravated assault as a lesser-included offense of especially aggravated
robbery. For thereasons set forth below, wefind that the error regarding the court’ sfailureto charge
thelesser-included offenseof recklessaggravated assault isharmless beyond areasonabl edoubt and
that the conviction is supported by sufficient evidence. Accordingly we affirm the judgment of the
trial court.

Sufficiency of the Evidence

The defendant alleges that the evidence introduced at trial is insufficient to support his
conviction for especially aggravated robbery. When a defendant challenges the sufficiency of the
evidence, this Court is obliged to review that claim according to certain well-settled principles. A
verdict of guilty, rendered by ajury and “ gpproved by thetria judge, accreditsthetestimony of the”
state’ switnesses and resolvesall conflictsin thetestimony in favor of the state. Statev. Cazes, 875
S.W.2d 253, 259 (Tenn. 1994); Statev. Harris, 839 S\W.2d 54, 75 (Tenn. 1992). Thus, although
theaccused isoriginally doaked with apresumption of innocence, thejury verdict of guilty removes
this presumption “and replacesit with one of guilt.” Statev. Tuggle, 639 S\W.2d 913, 914 (Tenn.
1982). Hence, on appeal, the burden of proof rests with the defendant to demonstrate the
insufficiency of the convicting evidence. Id.

The relevant question the reviewing court must answer is whether any rational trier of fact
could have found the accused guilty of every element of the offense beyond areasonable doubt. See
Tenn. R. App. P. 13(e); Harris, 839 SW.2d at 75. In making this decision, we areto accord the state
“thestrongest legitimate view of the evidence aswell asall reasonable and | egitimateinferencesthat
may be drawn therefrom.” See Tugdle, 639 SW.2d a 914. As such, this Court is precluded from
re-weighing or reconsidering the evidence when evaluating the convicting proof. Statev. Morgan,
929 SW.2d 380, 383 (Tenn. Crim. App. 1996); State v. Matthews, 805 S.\W.2d 776, 779 (Tenn.
Crim. App. 1990). Moreover, wemay not substitute our own “inferencesfor thosedrawn by thetrier
of fact from circumstantial evidence.” Matthews, 805 SW.2d at 779.
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In order to support the defendant’ s especially aggravated robbery conviction, the state had
the burden a trial of introducing evidence to support each element of the offense. Especialy
aggravated robbery is robbery “[a]ccomplished with a deadly weapon” where “the victim suffers
serious bodily injury.” Tenn. Code Ann. § 39-13-403(a)(1)-(2). Robbery is defined as “the
intentional or knowing theft of property from the person of another by violence or putting the person
infear.” Id. 8 39-13-401(a). A “deadly weapon” is defined, in relevant part, as a “firearm or
anythingmanifestly designed, made or adaptedfor the purpose of inflicting death or seriously bodily
injury.” 1d. 8 39-11-106(a)(5). “ Seriousbodily injury” isdefined as “bodily injury which involves:
... [a] substantial risk of death; . . . [p]rotracted unconsciousness; . . . [€]xtreme physical pain; . .
. [p]rotracted or obvious disfigurement; or . . . [p]rotracted loss or substantial impairment of a
function of a bodily member, organ or mental faculty.” 1d. § 39-11-106(a)(34).

In the instant case, the defendant challenges the evidenceintroduced at trial as insufficient
to support his conviction because the proof failed to establish that the victim suffered seriousbodily
injury, an essential element of especially aggravated robbery. See id. 8§ 39-13- 403(a)(1)-(2).
However, thevictimtestified at trial about the extent and severity of hisinjury. Hetestified that after
being shot by the defendant, he experienced significant pain and was concerned that he had lost his
foot because it was unresponsive. Thevictim’sinjury required him to undergo surgery, in which a
steel rod, plate, and screwswere placed in hisankle. Asaresult of hisinjury, thevictimwalked with
alimp and would experience discomfort and swelling if he stood for long periods of time. We note
that this witness's testimony has been accredited by the defendant’s guilty verdict. Cazes, 875
S.W.2d at 259; Harris, 839 SW.2d a& 75. Accordingly, we find that the stateintroduced sufficient
evidencefor arational trier of fact to conclude that the victim suffered “extreme physical pain” and
“protracted loss or substantial impairment of afunction of a bodily member . . . as aresult of the
wound inflicted by the defendant,” namely hisimpaired ankle function. See Tenn. Code Ann. § 39-
11-106(a)(34). Therefore, wefind that the state introduced sufficient evidence to support afinding
that the defendant suffered serious bodily injury. Thisissuelacks merit.

L esser -l ncluded Offense of Reckless Agar avated Assault

In his next alegation of error, the defendant claims that the trial court erred by failing to
instruct the jury regarding reckless aggravated assault as alesser-included offense of hisindicted
charge, especially aggravated robbery. Thetrial court instructed thejury only on thelesser-included
offenses of aggravated robbery and aggravated assault. The state concedesthat thetrial court erred
by failing to include an instruction on the lesser-included offense of reckless aggravated assault, but
arguesthat, per Statev. Williams, 977 SW.2d 101 (Tenn. 1998), thetrial court’ serror was harmless
beyond a reasonabl e doubt.

Tennessee Code Annotated section 40-18-110(a) (1997) provides:
It isthe duty of all judges charging juriesin cases of criminal prosecutions for any
felony wherein two (2) or more grades or classes of offense may beincluded in the



indictment, to charge the jury as to all of the law of each offense included in the
indictment, without any request on the part of the defendant to do so.

Tenn. Code Ann. § 40-18-110(a).> In State v. Ely, 48 SW.3d 710, 726 (Tenn. 2001), our state
supreme court definitively held that this statutory admonition to trial judges enjoyed constitutional
stature under Article 1, Section 6 of the Constitution of Tennessee, guaranteeing theright to trial by
jury. The court also noted that section 40-18-110(a) (1997) has been interpreted to mean that the
duty to instruct thejury asto alesser-included offense does not ariseunlessthe evidenceis sufficient
to support a conviction for the lesser offense. 1d. at 718 (citing State v. Burns, 6 S.\W.3d 453, 464
(Tenn. 1999) (quoting State v. Langford, 994 SW.2d 126, 128 (Tenn. 1999))). However, the
guestion of whether this evidentiary trigger required proof of the lesser offense as opposed to the
greater continued to vex thetrial andintermediate appellatecourts. 1n Statev. Allen, 69 SW.3d 181
(Tenn. 2002), the court definitively answered this question, as well. If evidence is sufficient to
warrant ajury instruction on the greater offense, it is also sufficient to warrant an instruction on the
lesser-included offenses under part (&) of the Burnstest. Id.; Allen, 69 SW.3d at 181.

Thus, when andyzing the merits of the defendant’ s claim, we must first answer the question
of whether reckless aggravated assault isindeed alesser-included offense of especially aggravated
robbery. The test to determine whether an offense qudifies as a lesser-included offense of the
indicted offensewasarti cul ated i n the supreme court decision of Statev. Burns, 6 SW.3d 453 (Tenn.
1999). Under the Burnstest, an offenseis alesser-included offense of the greater indicted offense
if:

(@) al of its statutory elements are included within the statutory elements of the

offense charged; or

(b) it fails to meet the definition in part (a) only in the respect that it contains a

statutory element or elements establishing

(1) adifferent mental state indicating alesser kind of culpability; and/or

(2) alessserious harm or risk of harm to the sameperson, property or publicinterest;

or

(c) it consists of

(1) facilitation of the offense charged or of an offense that otherwise meets the

definition of lesser-included offensein part (a) or (b); or

(2) an attempt to commit the offense charged or an offense that otherwise meetsthe

definition of lesser-included offensein part (a) or (b); or

(3) solicitation to commit the offense charged or an offensethat otherwise meetsthe

definition of lesser-included offensein part (a) or (b).

! Thissectionwasamendedin 2001. Seeid. § 40-18-110 (Supp. 2003). However, the compiler’ snotes

to the amended section state that the new section will governtrials“conducted on or after January 1,2002.” 1d. Because
the defendant’s trial was conducted on April 24, 2001, the statutory section transcribed above is controlling of the
defendant’s case.
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Id. ThisCourt hasfound that under part (a) of the Burnstest, aggravated assault qualifiesasalesser-
included offense of especially aggravated robbery because all of the elements of aggravated assault
are included in the definition of especially aggravated robbery. See State v. Jason C. Carter, No.
M1998-00798-CCA-R3-CD, 2000 WL 515930, at *9 (Tenn. Crim. App. at Nashville, Apr. 27,
2000). Tennessee Code Annotated section 39-13-102 defines aggravated assault, in pertinent part,
asfollows:

(a) A person commits aggravated assault who:
(2) Intentionally or knowingly commits an assault as defined in § 39-13-101 and:
(A) Causes serious bodily injury to another; or
(B) Uses or displays adeadly weapon; or
(2) Recklesdy commits an assault as defined in § 39-13-101(a)(1), and:
(A) Causes serious bodily injury to another; or
(B) Uses or displays a deadly weapon.

Tenn. Code Ann. § 39-13-102(a) (emphasis added). As noted above, the trial court in the instant
caseinstructed thejury on the lesser-included offense of aggravated assault committed intentionally
or knowingly. However, thetrial court did not instruct the jury that aggravated assault may also be
committed recklessly. Of course, the defendant’s theory of defense, if believed, was that he
accidentally shot thevictim, an act that might rise to thelevd of , at most, recklessness. Accordingly,
thetrial court should haveinstructed thejury that they could find the defendant guilty of aggravated
assault if they found that he acted with an intentional, knowing, or reckless mental state.

After finding that thetrial court erred by failingto include this portion of thejury instruction
on aggravated assault, we must next determine whether this error prejudiced the defendant or was
harmless beyond a reasonable doubt. “An erroneous failure to give a lesser-included offense
instruction will resultin reversal unlessareviewing court concludes beyond areasonable doubt that
the error did not affect the outcome of thetrial.” Statev. Allen, 69 S.W.3d 181, 189 (Tenn. 2002).
In essence, we must determine whether thereis areasonable possibility that arational trier of fact
would have convicted the defendant of the omitted lesser-included offenses if the trial court had
included the lesser-included offense inthe jury charge. When making this determination, we must
conduct a thorough examination of the record, including the evidence presented at trial, the
defendant’ stheory of defense, and the verdict returned by thejury. Seeid. at 191. Wewill not judge
the credibility of the evidence, nor must we find a basis for acquitting the defendant of the greater
offense. See Bowles, 52 S.\W.3d a 80. Furthermore, the decision to convict on alesser-included
offense should not be taken from the jury simply because the dement distinguishing the greater
offense from the lesser offense is “uncontroverted.” See Allen, 69 S.W.3d at 189.

As noted above, the state concedes that the trial court erred by failing to include an
instruction in the jury charge regarding reckless aggravated assault, but it argues that this Court
should find that this error was harmless beyond a reasonable doubt per State v. Williams, 977
S.W.2d 101 (Tenn. 1998). Specifically, the state argues that because the jury was instructed on the
indicted offense, especidly aggravated robbery, and two | esser-included offenses, aggravated robbery
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and aggravated assault, and because the jury chose to reject the two lesser-included offenses and
convict the defendant of the greater offense, this Court should find that the error committed by not
charging aless culpable lesser-included offense, reckless aggravated assault, is harmless beyond a
reasonable doubt. The defendant counters that the error was not harmless because the indicted
offenseand the charged | esser-included offenses all contain an intentional or knowing state of mind
requirement, whereas the defendant claimed that he accidentally harmed the victim, thereby
committing the crime with a reckless state of mind. Accordingly, the defendant contends that the
jury was never allowed to entertain his theory of the case because they were not presented with an
option of convicting the defendant of crime containing a reckless mens rea requirement.

In State v. Wilson, 92 SW.3d 391 (Tenn. 2002), our supreme court found that the error
committed in a similar scenario was not harmless beyond areasonable doubt. The court held that
the failure of the trial court to instruct the jury regarding the lesser-included offenses of reckless
homicide and criminally negligent homicide where theindicted offense wasfirst degreemurder and
the jury convicted the defendant of second degree murder was not harmless beyond a reasonable
doubt because the trial court’s failure to include the omitted offenses in the jury charge precluded
the jury from considering the defendant’ s theory of the case, namely that he did not intend to shoot
thevictim but only intendedto fireawarning shot. Seeid. at 395-97. The state argued that the error
was harmless because the jury convicted the defendant of second degree murder, rejecting the
instructed lesser-included offense of voluntary manslaughter. Seeid. However, the supreme court
rejected thisargument, stating that Williamswas di stinguishablefrom Wilson. Seeid. Specificdly,
inWilliams, thejury rejected the offense of second degree murder, which requires aknowing mental
state, and instead convicted Williams of first degree murder, which requires an intentional mental
state. Seeid. Conversely, in Wilson, the jury was instructed regarding the offenses of first degree
murder, second degree murder, and voluntary manslaughter, all of which require an intentional or
knowing mental state, and the jury convicted Wilson of second degree murder, which requires a
knowing mental state. Seeid. at 395-96. Therefore, the jury was not given the opportunity to
convict the defendant of having committed a homicide requiring a mental state less cul pable than
knowing. Seeid. at 396. Thus, the jury was not dlowed to consider Wilson’s claim that his action
was unintentional, that he did not intend to shoot the victim, but only scare him. Seeid. The
supremecourt then concluded that thetrial court’ sfailuretoinstruct thejury ontheselesser-included
offenses prejudiced the defendant and accordingly reversed and remanded the casefor anew trial.

Seeid.

We believe however that despite its sSimilarity to the instant case Wilson is distinguishable.
In Wilson there was no dispute that a homicide had been committed. The relevant question for the
jury was the defendant’ s state of mind. Because the court could not say beyond areasonabl e doubt
the jury would not, if given the opportunity, have accepted the defendant’s version of events as
amounting to only recklessnessor negligencethefailuretoinstruct onrecklessor negligent homicide
was reversible. On the other hand, in the case at bar the dispute between the defense and the
prosecution was whether a robbery had occurred at all. The defendant’s version of events, if
accepted by the jury, would at most sustain a conviction for reckless aggravated assault. The jury
was given the opportunity to consider whether the defendant’s actions amounted to a robbery or
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intentional or knowing aggravated assaultonly. Their verdict clearly demonstratesthat they rejected
the defense theory that the defendant’ s behavior was at most only assaultive and they accepted the
prosecution view that robbery had taken place. For this reason Wilson is fundamentally different
from the instant case.

Becausethejury found that the defendant’ s conduct involved arobbery, and was not merdy
assaultive in nature, we believe the error in failing to instruct on reckless aggravated assault was
harmless beyond a reasonabl e doubt.

Conclusion

For the foregoing reasons, the judgment of the trial court is AFFIRMED.

JERRY L. SMITH, JUDGE



